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ISSUE:  

The Planning Commission voted 4 to 3 to recommend approval of the Potomac River Resource Protection Overlay District Zoning amendment (PRRPOD).  The intent of this overlay would be to provide additional environmental protection for the Potomac River and its watershed beyond what is currently provided under the Chesapeake Bay Regulations as provided for under the County Code.  In a nutshell, the new ordinance would require that in all new applications for reclassifications, conditional use permits, subdivisions and site plans contain a “Existing Conditions Plan” that identifies sensitive Potomac River resource areas as outlined in the ordinance.  Once these areas are identified, the ordinance would then require additional buffering of 100 feet for identified “intermittent streams” and on any slope “equal to or greater than 15% that are adjacent to and landward of CRPA components and intermittent streams.”  While the proposed ordinance has merit, there are some specific issues which bring concern to the County Attorney’s Office.
DISCUSSION:

1. Equal Protection Question

The proposed PRRPOD identifies specific boundaries of applicability.  These described boundaries do not appear to have been drawn on a particular basis related to the purpose of the ordinance.  In other words, if the purpose of the ordinance is to protect streams, floodplains, slopes and wetland areas of the Potomac River Basin, why are the boundaries not drawn to encompass the entire area within the County that is identifiable as the Potomac River Basin?  Persons who own property within the defined boundaries may have a legitimate equal protection argument if they can identify similarly situated property outside the boundaries that are not required to meet the restrictions imposed by this ordinance.  A challenge to the ordinance on this basis in a court invalidating the ordinance.
2. Definition of “Intermittent Stream”
The proposed ordinance defines “Intermittent Stream” as “Any natural or engineered channel with flowing water during certain times of the year, when groundwater provides for stream flow.” The source of this definition is not identified.  The ordinance refers to the “North Carolina Division of Water Quality Identification Methods for the Origin of Intermittent and Perennial Streams, version 3.1” as the acceptable source for identifying intermittent streams within a particular area.  This resource has a definition for “intermittent stream” that ought to be considered for the ordinance since this is determined to be the acceptable source for their identification.  That definition of “Intermittent Stream” is “. . . a well defined channel that contains water for only part of the year, typically during winter and spring when the aquatic bed is below the water table.  The flow may be heavily supplemented by stormwater runoff.” This would be a more consistent approach.
3. Impact of 15% Slope Provision

The proposed PRRPOD ordinance will require that any slope equal or greater than a 15% grade that is adjacent to and landward of a CRPA area and an intermittent stream retain a natural buffer to the “Top of Slope” as this is defined in the ordinance.  The “Top of Slope” is defined as “The summit or crest of a slope at the point where the ground surface abruptly changes to a significantly flatter grade.”  The minimal slope requirement, coupled with the definition of “Top of Slope” presents a restriction that may be significantly greater than imagined.  Preliminary indications from Planning suggest that application of the 15% or greater slope buffer could potentially cover a very significant portion of the identified area.  The problem is that the slope requirement coupled with the definition of “Top of Slope” could potentially extend the buffer requirement substantial distance beyond the critical resource that is to be protected and well beyond the distance needed to provide the protection sought. Such buffer requirement may have a very severe impact on land use and development that was unintended.  This impact may be beyond the reasonable limits of the Board’s authority to exercise regulatory control without giving compensation.   The extent of the potential impact of this ordinance should have the benefit of a thorough study and analysis and such study and analysis available to the Board for its consideration before a decision is made.   
4. An Ordinance that is Applicable to Entire County

The proposed jurisdiction of the PRRPOD ordinance is limited to the area proscribed in the ordinance.  Equal protection issues aside, the question is raised as to why this ordinance should not be made applicable County-wide?  Other localities have used the provisions of the Chesapeake Bay Preservation Act to extend buffer requirements for intermittent streams and areas with highly erodible soils.  Other jurisdictions appear to be in the process of adopting additional Chesapeake Bay buffer requirements dealing with steep slopes in conjunction with erodible soils.  These additional buffer requirements are premised on the “Other Lands Necessary for the Protection of State Water” language found in the definition of Resource Protection Area (RPA) found in the Chesapeake Bay Act.  This language has been interpreted to give localities authority to extend CRPA protective buffer requirements to areas other than the traditional tidal and non-tidal wetlands, tidal shores and perennial streams.  With this already in place, it begs the question as to why we need to create an additional ordinance that addresses the need in only a small portion of the County?  The Board may want to consider enhanced buffers for streams throughout the County by using the provisions of the Bay Act regulations already in effect.

.
CONCLUSION


The proposed PRRPOD ordinance is an appropriate step, but its full impact on development is unknown.  From a legal standpoint, there are concerns about equal protection and unlawful takings claims.  Additionally, there are concerns about the authority to implement this ordinance outside of the enabling authority of the Chesapeake Bay Preservation Act.  It is recommended that this ordinance be deferred pending an actual impact study of its overall effect and possible alternative approaches that may achieve the same environmental protections desired.
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