The

FIRST

Amendment

reedom, the essence of democracy, requires enlight-
F ment. A mere 45 words, the First Amendment of the

United States Constitution stands as a cornerstone of
freedom. Its protection enables all Americans to participate
in democracy — to believe what they want to believe and to
say what they think:

“Congress shall make no law
respecting an establishment
of religion, or prohibiting
the free exercise thereof;
or abridging the freedom
of speech or of the press;
or the right of the people
to peaceably to assemble, and
to petition the Government
for a redress of grievances.”’

In its “State of the First Amendment 2002,” The Freedom
Forum’s First Amendment Center presented results of its
annual American survey:

* Fewer than 2 percent of respondents could name all five
freedoms of the First Amendment.

* Forty-nine percent said the First Amendment goes too
far in the rights it guarantees.

* Sixty-three percent rated the U.S. educational system’s
job of teaching students about First Amendment freedoms as
“fair” or “poor;” only 5 percent rated the job as “excellent.”

This supplement, aimed at students in grades 7-12, is
designed to inspire a better understanding and greater
appreciation of the First Amendment and its significance in
safeguarding our free society.

« Page 2 examines the First Amendment in the context
of the Bill of Rights and offers an overview of the document.

« Page 3 reviews the First Amendment’s five freedoms.
+ Page 4 identifies nine categories of unprotected speech.
« Page 5 highlights First Amendment court decisions.

« Page 6 examines the ethics free expression.

« Page 7 explores the First Amendment in our schools.

« Page 8 discusses the need for greater support of the
First Amendment in America’s educational system.
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ernment abuse.

Bill of Rights protects
our individual liberties

hen the proposed U.S. Constitution was submit-
W ted to the states for ratification in 1787, its Anti-
Federalists opponents argued it did not contain
an explicit list of individual freedoms.
Proponents promised a “Bill of Rights” would be added
to the document after it was ratified. In 1791
after the Constitution was ratified — the first 10 amend-
ments, collectively called the Bill of Rights, were approved.
James Madison, the “Father of the Constitution,” wrote:
“If men were angels, no government would be necessary. If
angels were to govern men, neither external nor internal
controls on government would be necessary.” Men are not
angels, he reasoned, and governments must control people
while also controlling themselves. The Bill of Rights pro-
vides that important check by protecting citizens from gov-

— two years

The Bill of Rights

+ AMENDMENT I: Religious
and Political Freedom
Congress shall make no law respect-
ing an establishment of religion, or pro-
hibiting the free exercise thereof; or
abridging the freedom of speech, or of the
press; or the right of the people peaceably
to assemble, and to petition the Gov-
emment for a redress of grievances.
+ AMENDMENT Ii: Right to
Bear Arms
A well regulated militia, being neces-
sary to the security of a free State, the
right of the people to keep and hear
arms, shall not be infringed.
« AMENDMENT IlI: Quartering
Troops
No soldier shall, in time of peace be
quartered in any house, without the con-
sent of the owner, nor in time of war, but
in a manner to be prescribed by law.
+ AMENDMENT IV: Search
and Seizure
The right of the people to be secure
in their persons, houses, papers, and
effects against unreasonable searches
and seizures, shall not be violated, and no
warrants shall issue, but upon probable
cause, supported by oath or affirmation,
and particularly describing the place to
be searched, and the persons or things to
be seized.
AMENDMENT V: Rights of
Accused
No person shall be held to answer for
a capital, or otherwise infamous crime,
unless on a presentment or indictment of
a Grand Jury, except in cases arising in
the land or naval forces, or in the militia,
when in actual service in time of war or
public danger; nor shall any person be
subject for the same offense to be twice
put in jeopardy of life or limb; nor shall be
compelled in any criminal case to be a
witness against himself, nor deprived of

life, liberty, or property, without due
process of law; nor shall private property
be taken for public use, without just com-
pensation.
« AMENDMENT VI: Right to
Public Trial
In all criminal prosecutions, the ac-
cused shall enjoy the right to a speedy
and public trial, by an impartial jury of
the State and district wherein the crime
shall have been committed, which district
shall have been previously ascertained
by law, and to be informed of the nature
and cause of the accusation; to be con-
fronted with the witnesses against him;
to have compulsory process for obtaining
witnesses in his favor, and to have the
assistance of counsel for his defense.
« AMENDMENT VII: Jury Trials
in Civil Cases
In suits at common law, where the
value in controversy shall exceed twenty
dollars, the right of trial by jury shall be
preserved, and no fact tried by a jury,
shall he otherwise reexamined in any
court of the United States, than according
to the rules of the common law.
AMENDMENT VIlI: Criminal
Punishment
Excessive hail shall not be required,
nor excessive fines imposed, nor cruel
and unusual punishments inflicted.
« AMENDMENT IX: Rights of
People
The enumeration in the Constitution
of certain rights, shall not be construed to
deny or disparage others retained by the
people.
+ AMENDMENT X: Powers of
States and People
The powers not delegated to the
United States by the Constitution, nor
prohibited by it to the States, are
reversed to the States respectively, or to
the people.

First Amendment:
Fortress of freedom

the First Amendment serves

I n a single sentence of 45 words,
as a fortress of American

freedom. Without its protec- ;Hn
P

tion, all of our individual
liberties would be in
jeopardy.

The First Amend-
ment’s religious and
political freedoms
protect the right of
people to believe
what they want to
believe and to express
their views within the
limits of law as they
engage in democracy.

This protection also
extends to young people. As
the U.S. Supreme Court ruled in the
1969 case of Tinker v. Des Moines
Independent Community School
District: “Students in school as well as
out of school are ‘persons’ under our
Constitution. They are possessed of fun-
damental rights which the State must
respect, just as they themselves must
respect their obligations to the State. In
our system, students may not be regard-
ed as closed-circuit recipients of only
that which the State chooses to commu-
nicate. They may not be confined to the
expression of those sentiments that are
officially approved.”

The court explained that, in the ab-
sence of a specific showing of consti-
tutionally valid reasons to regulate
their speech, students are entitled to
freedom of expression of their views.

While the First Amendment guards
the freedom of every citizen, it particu-
larly serves the downtrodden, the pow-
erless, the minorities — those who
express unpopular, controversial, dis-
comforting, or downright repulsive
views. The First Amendment protects
the minority from a tyranny of the
majority (majority rule, but minority
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rights). In doing so, it also acts in the
best interests of the majority.
As Alan Barth wrote in The
Loyalty of Free Men: “Thought
that is silenced is always
rebellious. Majorities, of
course, are often mistaken.
That is why the silencing
of minorities is neces-
sarily dangerous. Criti-
cism and dissent are
the indispensable
antidote to major
delusions.”
People naturally sup-
port the First Amendment
when the perspective being
presented is agreeable to them.
The real test is whether the sup-
port is sustained when
you disagree with or are offended
by someone’s words.

“The real value of freedom is not
to the minority that wants to talk, but
to the majority, that does not want to
listen,” wrote Zechariah Chaffee Jr. in
The Blessings of Liberty.

Just as the First Amendment pro-
tects us, we must protect it. The best
way to preserve our rights is through
a commitment to each other.

My commitment should be to guard
your rights, because my rights are best
protected when I take responsibility
for protecting yours.

Such a commitment takes courage,
because it requires you to stand tall
against those who would suppress
unpopular views. It requires accepting
new perspectives in the marketplace of
ideas.

The answer to speech that someone
finds offensive should be more speech
— not censorship.

The First Amendment’s ultimate
ability to guard our liberty depends on
how well we truly understand it and
embrace it!

Goals: First Amendment in Context

The Learner Will..

3 Explain the purpose of the
Bill of Rights.

(3 Provide five facts relating
to the background of the Bill of
Rights. ples

[ Be able to match each of
the first ten amendments with a

description of its contents. Amendment.

3 Write a para-
graph showing how the Bill of
Rights provides an important
check on government power.

(3 Give five specific exam-

of how individual liberties would
be in jeopardy without the First

(3 Paraphrase the quotation
from the U.S. Supreme Court
decision in Tinker v. Des
Moines.

3 Explain why the First
Amendment particularly serves
the downtrodden, the power-
less, the minorities.

O Provide one example of
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Five freedoms are guaranteed by the First Amendment

Religion

eligious perse-
cution was one
reason why many

people escaped to the New
World in the 17th century.
But even in the colonies,
religious freedom could
be elusive.

In 1636, Roger Williams
founded Rhode Island
where he allowed full
religious freedom declar-
ing, “A man’s conscience
is not under state control.”

In the next century, the
Founding Fathers added
religious protection in the
First Amendment: “Con-
gress shall make no law
respecting an establish-
ment of religion, or pro-
hibiting the free exercise
thereof ....”

The government must
be neutral. It can neither
promote nor discourage
religious practice. Hund-
reds of issues have been
raised before the courts
regarding the interpreta-
tion of the religious liberty
clause. Today, no country
on earth is more religious-
ly diverse than the U.S.

“A man’s

Speech

reedom of speech
was reserved for a
powerful few —

including royal governors
and clergymen — in the
early days of the colonies.

Others who spoke pub-
licly about controversial
issues risked punishment,
particularly if their views
disagreed with those in
authority.

As elected colonial
assemblies gained power,
the common man began to
lift his voice. When the
Bill of Rights was ratified,
freedom of speech was
granted to all citizens.

Now, more than 200
years after the First
Amendment was ratified,
America’s concept of free-
dom of speech continues
to evolve.

What are the limits of
free speech? What should
happen when your free-
dom of speech collides
with the rights of another
individual?

In a world fearful of
terrorism, will free speech
erode?

>

conscience

is not under

State control.”

>

Press

merica’s first
newspaper,
Publick Occur-

rences, Both Forreign and
Domestick, was published
on Sept. 25, 1690.

It lasted one issue, sup-
pressed because its pub-
lisher — Benjamin Harris
— printed it without get-
ting permission from the
governor who wanted to
approve each article be-
fore publication.

In 1735, freedom of the
press got a big boost when
printer John Peter Zenger
was found not guilty of
libeling the colonial gov-
ernor of New York.

Today, the press serves
as an important guardian
of the people’s rights. By
educating the public about
the issues of the day, it is
essential to the health of a
democracy. Where the
people rule, it is vital for
the people to be informed.

As newspaperman Jerry
W. Friedheim put it, “A
strong, free country and a
strong, free press are
inseparable.”

Assembly

n 1976, the American
I Nazi Party requested
a permit to demon-

strate in the strongly
Jewish community of
Skokie near Chicago.

Town officials opposed
the request, with many
citizens arguing that the
First Amendment should
not protect people who
preach hate and violence.
Others, however, said that
the First Amendment must
be for everyone, or else it
is for no one. After a
lengthy court battle, the
Nazis won the right to
hold their demonstration.

More recently, a law in
Chicago allowed police to
break up groups of young
people on street corners if
they believed the gather-
ing was gang-related. The
Supreme Court, however,
ruled that the ordinance
was unconstitutional.

Freedom of assembly
protects the right of peo-
ple to organize in opposi-
tion to government poli-
cies or for other lawful
purposes.

X

Petition

n some countries, just
I voicing opposition to

government policies
can result in a penalty of
death.

These oppressive gov-
ernments do whatever it
takes to prevent people
from organizing in oppo-
sition to those in authori-
ty. By stifling free expres-
sion, it is easier for tyrants
to control public opinion
and retain their power.

The First Amendment
protects the right of citi-
zens “to petition the
Government for a redress
of grievances” without the
fear of reprisals.

In other words, the law
protects your right to criti-
cize the government and
its public officials — so
long as the criticism is not
libelous (a published com-
munication that falsely
and maliciously harms a
person’s reputation).

Today, issues involving
the right of petition are
mostly absorbed by the
protection of freedom of
speech.

Goals: The Five Freedoms

The Learner Will...

[ List the five freedoms of the First
Amendment.

[ Give a specific example of a law
that would violate the “establishment of
religion” clause.

[ Provide some hackground on how
freedom of speech evolved in the
colonies.

(1 Comment on two current issues
involving the freedom of speech.

(3 Explain one function of the
press that contributes to our democratic
society.

(3 Tell what right the freedom of
assembly protects.

(3 Tell why tyrants want to prevent
people from exercising freedom of

speech.

(7 Define what makes a statement
libelous.

[ Paraphrase the clause “...to peti-
tion the goverment for a redress of
grievances.”

(7 Explain the statement: “The First
Amendment must be for everyone, or else
it is for no one.”
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DEFINING MOMENTS

U.S. judicial system is charged
with defining the 45 words of the
First Amendment as they apply to

real life situations. Judges must balance
the First Amendment’s freedoms with

Courts interpret the

First Amendment

On appeal, the U.S. Supreme Court
ruled Johnson’s actions were protected
by the First Amendment as symbolic
political speech. Justice William
Brennan wrote: “We do not consecrate
the flag by punishing its desecration, for

other factors that protect the rights of
citizens and the welfare of society. It is a deli-

cate task — sometimes rights come into conflict.

For example, young people have a right to
attend school in a safe environment, free from
disruption. But what happens when school offi-
cials fear that a student’s exercise of free speech
will cause a disruption?

The court cases which follow are a sample of
those on First Amendment issues. They are pre-
sented to give you an idea of the kind of topics
and challenges that judges deal with every year.
By entering them on an Internet search engine,
you can access more details about each case,
1nclud1ng the complete court opinions.

Tinker v. Des Moines Board of

\_ (| .| Education 393 U.S. 503 (1969)

- 4 Thirteen-year-old Mary Beth Tinker
and two other students wore black armbands to
school in protest of the Vietnam War. School
officials had quickly adopted policy that prohib-
ited students from wearing armbands when they
got advanced warning of the planned protest.
Officials said they wanted to avoid disruption.

When the students refused to remove their
armbands they were suspended and sent home.

Mary Beth challenged the suspension in court
as a violation of her First Amendment rights.

The U.S. Supreme Court reversed lower court
decisions and ruled: “First Amendment rights,
applied in the light of the special characteristics
of the school environment, are available to
teachers and students. It can hardly be argued
that either students or teachers shed their consti-
tutional rights to freedom of speech or expres-
sion at the schoolhouse gate.”

The Court established four criteria for identi-
fying unprotected student speech. Expression:

* Must not be libelous.

* Must not be obscene.

* Must not create a clear and substantial dis-
ruption in the school.

* Must not otherwise invade the rights of others.

Hazelwood School District v.

L &__ Kuhlmeier 484 U.S. 260 (1988)

In the spring of 1983, the Spectrum
student newspaper at Hazelwood East High
School near St. Louis, Mo., was censored by the
principal, who objected to two articles on di-
vorce and teenage pregnancy. The principal said
the stories were too sensitive and unsuitable for

Goals: Interpretation

The Learner Will...

[ Research one of the cases and write a 500-waord report on the
hackground, legal questions, decision and opinion of the court.

[ Be able to answer questions about the cited cases.

[ Identify which of the five freedoms of the First Amendment is
relevant to each case.

immature audiences.

By a 5-to-3 vote, the U.S. Supreme Court re-
versed the court of appeals and upheld the
school’s censorship. While reaftirming Tinker,
the Court established a higher standard under
Hazelwood with two new considerations:

(1) Can school officials show they have a
valid educational purpose for the censorship and
that the censorship is not intended to silence a
particular viewpoint they disagree with or that is
unpopular? (If not, the Tinker standard applies.)

(2) Has the publication, either by school poli-
cy or practice, been opened up as a “public
forum” or “forum for student expression” where
students have been given the authority to make
the content decisions? (If it has, the Tinker stan-
dard applies.)

—1—| New York Times v. Sullivan

L\ i__ 376 U.S. 254 (1964)

— | Thousands of college students were

arrested for “sit-in” demonstrations protesting

lunch-counter segregation in Greensboro, N.C.

The New York Times published a full-page
advertisement on March 29, 1960, calling for
donations to help pay legal expenses of the
jailed students and their famous supporter, Dr.
Martin Luther King, Jr.

The ad noted other cities where “sit-in”
demonstrations were held, and it accused police
of brutality during a Montgomery, Ala., protest.
The ad contained some minor factual errors, and
the Montegomery police commissioner decided
to sue the Times for libel.

He was awarded $500,000 in a district court,
but the U.S. Supreme Court reversed the deci-
sion, stating that the United States has “a pro-
found national commitment to the principal that
debate on public issues should be uninhibited,
robust, and wide-open.”

—1—| Miller v. California

il i__ 413 US. 15 (1973)

— <= - Marvin Miller was convicted of vio-
lating a state obscenity law after he mailed
brochures that contained sexually illicit photo-
graphs and advertised provocative “sex”” books.
He claimed his brochures had an artistic and
socially redeeming value.

The U.S. Supreme Court disagreed by a five-
to-four vote, ruling that Miller’s material “lacks
serious literary, artistic, political, or scientific
value.” The Court allowed jurors to apply a

commumty standard” in determining obscenity.
——] Texas v. Johnson
L i__ 491 U.S. 397 (1989)

- -+ Gregory Lee Johnson was convicted
of burning an American flag at the Repubhcan
National Convention in Dallas, Tex., in 1984.
He was sentenced to a year in prison.

in doing so we dilute the freedom that this cher-
ished symbol represents.”

——] New York Times v. United States

il &__ 403 US. 713 (1971)

— 4 The New York Times published mate-
rial from a top-secret Defense Department docu-
ment (popularly known as the Pentagon Papers)
detailing a history of the Vietnam War. Govern-
ment lawyers immediately claimed a breach of
national security and asked the courts to prohibit
the Times from printing further excerpts.

The Supreme Court refused, ruling that the
government had not met the “heavy burden” of
proving that national security claims outweighed
the First Amendment.

—1—| Branzburg v. Hayes

il &__ 408 US. 665 (1972)

2= 4 Areporter for the Courier-Journal in

Louisville, Ky., wrote a story about two young

men who turned marijuana into hashish, a more
potent hallucinogenic drug. The reporter prom-
ised the men to keep their names confidential.

When the reporter refused to tell a judge the
identity of his informants, he risked being jailed
for contempt of court. The reporter filed suit
against the judge.

The case reached the U.S. Supreme Court,
which by a 5-to-4 vote ruled that the Court “can-
not seriously entertain the notion that the First
Amendment protects a newsman'’s agreement to
conceal the criminal conduct of his source.” But
four justices disagreed, saying news sources
would “dry up” if they feared disclosure.

—1—| Abington School District v.

L\ i__ Schempp 374 U.S. 203 (1963)

P | The Pennsylvania legislature’s action
requirement public school start its day by read-
ing 10 verses from the Bible was ruled unconsti-
tutional by the U.S. Supreme Court.

Justice Tom Clark wrote: “In the relationship
between man and religion, the state is firmly
commltted to a position of neutrality.”

R.A.V. v. City of St. Paul,

L i__ Minnesota 505 U.S. 377 (1992)

A black family living in a white neigh-
borhood awoke one night to discover a cross
burning on their front lawn. Two teenagers were
arrested and charged with violating a “hate
crime” law. One challenged the law as a con-
tent-based violation of the First Amendment.

The U.S. Supreme Court unanimously agreed,
but justices were divided on which standard the
Court should apply. Five justices believed that
any content-based limitation of speech is uncon-
stitutional. Four justices would retain the “fight-
ing words” exception to the First Amendment
but said the city law was “overbroad” in ban-
ning some kinds of protected speech.







Rights change at

hen teachers and
students enter
the public

schoolhouse gate, they are
obligated to adapt their per-
sonal freedoms guaranteed
by the First Amendment in
a way that conforms to the
best interests of society and
the school environment.

For example, although
teachers are free to share
their personal religious
beliefs outside of school,
they are not permitted to
discuss their religious val-
ues with students in school.

In school, teachers must
restrict their freedom in
order to satisfy the “estab-
lishment clause” of the
First Amendment.

Government Neutrality

The First Amendment
begins: “Congress shall
make no law respecting an
establishment of religion...”

This means that the gov-
ernment must remain neu-
tral on all matters concern-
ing religion. It cannot do
anything that would en-
courage or discourage a
religious belief.

If a public school
teacher, who is an agent of
the government because his
salary is paid by taxpayers,
shared his personal reli-
gious philosophy, it could
influence the attitudes of
students and violate the
neutrality requirement. The
term “separation of church
and state” is often used in
reference to the govern-
ment’s obligation to remain
neutral on religious issues.

Students, too, have to
adapt their First Amend-
ment rights to fit special
circumstances of a school
setting. Rights they have
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Tinker v. Des Moines

Board of Education, 1969

outside school may be
more limited inside school.

For example, in the
1986 case of Bethel v.
Fraser, the U.S. Supreme
Court ruled that although a
student council candidate’s
campaign speech may
have been protected be-
yond school walls, it could
be censored in a school
setting. In this case, a stu-
dent delivered a speech
that contained suggestive
language that was vulgar
and indecent.

Different Standards

The Court stated: “It
does not follow...that sim-
ply because the use of an
offensive form of expres-
sion may not be prohibited
to adults making what the
speaker considers a politi-
cal point, the same latitude
must be permitted to chil-
dren in public school.

In explaining its deci-
sion, the court reasoned
that one mission of school

is to promote “habits and
manners of civility’ that are
essential to a democratic
society.”

Judicial Support

Although the courts
recognize some exceptions,
they strongly support First
Amendment protection for
student expression inside
school walls.

The cases of Tinker v.
Des Moines Board of Edu-
cation and Hazelwood
School District v. Kuhl-
meier (see Pages 2 and 5)
make it clear that students
DO HAVE profound pro-
tection under the First
Amendment.

In fact, in the Bethel
case, the Court may have
ruled otherwise had the
speech not been delivered
before the “captive audi-
ence” of an assembly that
was part of an official
school program.

Under Tinker, school
officials could restrict stu-

Goals: Adapting Speech to School

The Learner Will...

[ Explain why we must
sometimes adapt our freedom of speech
in light of special times, places and cir-
cumstances.

[ Recite and explain the
“establishment” clause of the
First Amendment.

[ Summarize the facts and

opinion of the U.S. Supreme Court case of
Bethel v. Fraser.

(7 Describe protection students
and teachers have under Tinker v. Des
Moines.

(7 Identify the criterion that
Hazelwood v. Kulhmeier added to
Tinker in determining justification of
restricting student speech.

[ Expalin what different between
public and private/parachial relates to
First Amendment protections.

[ Relate two legal differences
between official student publications and
“underground” publications.

(7 Present a strategy for honoring the
substance and spirit of the First
Amendment.

dent speech only if it would
result in “material and sub-
stantial disruption” or “in-
vasion of the rights of oth-
ers.” In censorship, the
burden of proof falls upon
school officials.

The Tinker Court ruled:
“In our system, state-oper-
ated schools may not be
enclaves of totalitarianism.
School officials do not pos-
sess absolute authority over
their students.

“Students in school as
well as out of school are
‘persons’ under our Con-
stitution. They are pos-
sessed of fundamental
rights which the State
must respect...In our sys-
tem, students may not be
regarded as closed-circuit
recipients of only that
which the State chooses to
communicate. They may
not be confined to the
expression of those senti-
ments that are officially
approved.”

The Hazelwood decision
reaffirmed Tinker but
added another criterion that
would justify restriction of
speech: School officials
could restrict student
speech if they could show a
valid educational purpose
for their censorship and
that the censorship is not
intended to silence a partic-
ular viewpoint that they

Page 7

the schoolhouse gate

“Students

in school
as well as out
of school are

‘persons’

under our
Constitution.”

disagree with or that is
unpopular.

Nonpublic Schools

Students should under-
stand that private and paro-
chial schools are not agen-
cies of the state. They
therefore have far fewer
protections under the First
Amendment.

Official student publica-
tions, whether part of the
curriculum or not, are pro-
tected from censorship
within the parameters of
Tinker and Hazelwood.

If the publication is rec-
ognized by policy or prac-
tice as a public forum (with
the publication open for in-
discriminate use for sharing
information and opinions),
then it is exempt from
Hazelwood’s restrictions.

‘“Underground” Papers

Students who publish
“underground” (non-
school-sponsored) publica-
tions have the right to dis-
tribute them on school
grounds during the school
day. Officials may deter-
mine reasonable times and
places for the distribution.

Underground newspa-
pers cannot be censored or
their staff members disci-
plined in the absence of
exceptionally compelling
circumstances.

A number of courts have
ruled that underground
publications are not subject
to prior review. Officials
cannot require that they be
submitted for approval
prior to distribution.

The bottom line is that
courts protect the right of
students to express them-
selves, even when their
message may be controver-
sial and cause discomfort to
others. The protection,
however, has parameters.

Students are advised to
honor the substance and the
spirit of the First Amend-
ment by basing decisions
on ethical standards. School
officials are encouraged to
recognize student rights
and to teach students about
the First Amendment.







